IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DE LAGE LANDEN OPERATI ONAL : ClVIL ACTION
SERVI CES, LLC :
V.
THI RD PI LLAR SYSTEMS, | NC. : NO. 09-2439
MEMORANDUM | NCLUDI NG FI NDI NGS
OF FACT AND CONCLUSI ONS OF LAW
Bartle, C. J. January 26, 2011

Plaintiff De Lage Landen Operational Services, LLC
("DLL") has sued defendant Third Pillar Systens, Inc. ("Third
Pillar") for breach of contract and violation of the California
Uni form Trade Secrets Act.! Before the court is plaintiff's
notion for contenpt sanctions for defendant's all eged violation
of the court's March 5, 2010 Pernmanent |njunction. The follow ng
i ncludes the court's Findings of Fact and Concl usi ons of Law.

I .

The facts of this case have been set forth in detail in
the court's March 5, 2010 Menorandum I ncl udi ng Fi ndi ngs of Fact
and Conclusions of Law. In brief, DLL's clainms stemfroma
series of agreenments in which DLL engaged Third Pillar to devel op

and custom ze a software platform known as the "Beacon" project,

1. DLL's conplaint also originally included a claimfor
injunctive relief, which this court dism ssed on August 26, 2009,
and clains for unjust enrichnment and prom ssory estoppel, which
the court dismissed in its March 5, 2010 Order.



for use in DLL's vendor finance | ending and | easing business.
DLL contends that Third Pillar wongly retained and re-used with
ot her custoners trade secret materials nenorialized in the
sof tware devel opnent and bel onging to DLL under the terns of
t heir agreenents.

After a three-day permanent injunction hearing,? the
court found that under DLL's contracts with Third Pillar DLL

owned twel ve "use cases,” which are detail ed step-by-step nodels
of DLL's trade secret business practices that were created in the
course of the Beacon project. The court further found that Third
Pillar had m sappropriated DLL's conbination trade secrets in the
twel ve use cases that DLL owned, and in doing so, breached its
contracts with DLL. Finally, the court determ ned that "nere
pecuni ary conpensation would not afford adequate relief"” fromthe
harm done to DLL by Third Pillar's m sappropriation. On March 5,
2010, we issued a permanent injunction which required Third
Pillar to return or destroy all copies of the twelve DLL-owned
use cases in any format and all source code incorporating those
use cases.

On March 16, 2010, Third Pillar filed a notion for an
extension of time in which to confirmconpliance with the

injunction. In that notion, Third Pillar stated that it sought

extra tinme in order "to conduct a careful and conplete search of

2. The parties had agreed to forego a hearing on a notion for a
prelimnary injunction and to proceed to a hearing for a
per manent injunction.
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its entire conpany facilities in order to confirm w thout doubt,
that no version of the Twelve Use Cases or its

i ncorporated software exists, even inadvertently, within the
Conmpany’s facilities.”" The court granted Third Pillar's notion
and extended the conpliance deadline to April 15, 2010.

On April 5, 2010, Third Pillar filed a notion to alter
or amend the court's order and pernmanent injunction. The notion
requested that the court make a nunber of alternations or
anmendnents, including specific findings that the individual
el ements of DLL's conbination trade secret use cases were not
t hensel ves trade secrets, that Third Pillar could continue to re-
use pre-existing, public domain, or independently derived
i nformati on that happened to al so appear in the DLL-owned use
cases, and that Third Pillar was not required to delete al
speci fic Java "packages"” identified by plaintiff's expert Susan
Spi elman. The court denied this notion, with the exception of
substituting the word "license" for the words "purchase" and
"l ease" in its March 5, 2010 Menorandum

On April 15, 2010, Third Pillar submtted the affidavit
of Pankaj Chowdhry confirm ng conpliance with the permanent
i njunction. Chowdhry averred that Third Pillar deleted 1.9
mllion lines of code in 1,556 software source code files
containing DLL's trade secret material and nodified another 667
software source code files to renove trade secret material. The

affidavit provides that: "This material, taken together, is one



hundred percent of the source code that 'incorporates' or was
‘generated from the twelve Use Cases.”

DLL thereafter filed this notion for contenpt sanctions
for nonconpliance with the court's order. In its notion, DLL
argues that Third Pillar did not renove the majority of the
source code generated fromthe twel ve DLL-owned trade secret use
cases. DLL requested that the court inpose sanctions on Third
Pillar for contenpt by awarding DLL its costs for bringing the
contenpt notion, including associated attorneys' fees and expert
f ees.

On Decenber 15, 2010, the court held a hearing on DLL'Ss
notion for contenpt. At that hearing, DLL presented Susan
Spi el man, an expert in software devel opnment and the revi ew of
software code. DLL presented portions of Chowdhry's vi deot aped
deposition testinony. Third Pillar called two witnesses: Jon
Orban, the CEO of Third Pillar, and Robert DeC cco, an expert in
the field of conputer forensics. Third Pillar also nade several
count er-desi gnati ons of Chowdhry's testinony.

.

A district court has the power to hold in civil

contenpt any party who has violated a court order. See OCE

Busi ness Systens, Inc. v. Slawter, 1990 U S. Dist. LEXIS 15535,

at *18 (E.D. Pa. Nov. 19, 1990); see also 18 U S.C. § 401. A
party noving for contenpt must prove by clear and convincing
evi dence that a valid court order existed, that the defendant had

knowl edge of the order, and that the defendant di sobeyed the
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order. See Roe v. (peration Rescue, 919 F.2d 857, 868-69 (3d

Cr. 1994). This is a harsh standard, and any anmbiguities in the
order nmust be found to favor the party charged with contenpt.

See Harris v. Cty of Philadelphia, 47 F.3d 1311, 1326 (3rd Cr

1995). However, "an all eged contemor's behavi or need not be
willful in order to contravene the applicable decree. In other
words, good faith is not a defense to civil contenpt."” FTC v.

Lane Labs-USA, Inc., 624 F.3d 575, 582 (3d Cr. 2010).

Third Pillar concedes that a valid order exists and that it
had knowl edge of it. The sole issue is whether Third Pillar has
violated that order. The permanent injunction provided that:

defendant Third Pillar Systenms, Inc., its officers, agents,
servants, enployees, attorneys, and all other persons who
are in active concert or participation with them

(A) are permanently enjoined fromusing, nodifying,
exploiting, or making available to third parties in whole or
in part the followi ng De Lage Landen Qperational Services,

I nc. Beacon Use Cases: (1) Create Credit Application; (2)
Leasing (Pricing) Quote; (3) Tenplate Mintenance; (4) Rate
Card Generation; (5) Partner Self-Service Credit
Application; (6) Partner Self-Service Lease Quote; (7)
Partner Sel f-Service Buyout and Trade-Up Quote; (8)
Automated Credit Review and Decision; (9) Manual Credit

Revi ew and Decision; (10) Partner Qualification; (11)
Appl i cation Mai ntenance (a/k/a Appeals); and (12) Pre-
Qualification;

(B) are enjoined to return and/or destroy, within
fourteen days of the date of this Order, all copies in any
and all forms, formats, and nedia currently existing
(including electronic) of the foregoing twelve Beacon Use
Cases, drafts thereof, and any derivative Use Cases that
were based, at least in part, on those twelve Beacon Use
Cases;

(C are permanently enjoined fromusing, nodifying,
exploiting, or making available to third parties in whole or
in part the Beacon Source Code incorporating the foregoing
t wel ve Beacon Use Cases, in any form

(D) are enjoined to return and/or destroy, within
fourteen days of the date of this Oder, all copies in any
and all forms, formats, and nedia currently existing
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(i ncluding electronic) of the Beacon Source Code
i ncorporating the foregoing twelve Beacon Use Cases, in any
and all fornms, formats, and nedia currently existing; and

(E) Third Pillar Systenms, Inc. shall file and serve an

affidavit within thirty days that all such property either
has been returned to De Lage Landen Operational Services,
Inc. or has been destroyed.

The permanent injunction was a clear and unanbi guous
court order. It required Third Pillar to renove all source code
fromits software that incorporated or was generated fromthe
twel ve DLL-owned trade secret use cases "in whole or in part” and
"in any form"

It is undisputed that Third Pillar did take sone action
in response to the permanent injunction. Third Pillar ordered
its programmers to review the source code line by line. For each
Iine of source code, the progranmers attenpted to map the
contents back to one of the forty-one use cases that the court
had found were owned by Third Pillar. |If a line of source code
coul d not be mapped back to a Third Pillar-owned use case, it was
assunmed to be generated froma DLL-owned trade secret use case
and was either nodified or deleted.

This process failed to achieve the renoval of the vast
majority of the twelve DLL-owned trade secret use cases. The
mat eri al remai ni ng conprises a | arge percentage of the individual
el ements of the DLL conbination trade secrets to be considered in
conpliance with the injunction and allows those not authorized to

do so to take advantage of DLL's use cases. Accordingly, we find

that Third Pillar disobeyed the court's order and is in violation



of the March 5, 2010 perrmanent injunction, which forbids the use
of such source code "in whole or in part" "in any form™

In finding that the vast majority of the twelve DLL-
owned trade secret use cases remain in Third Pillar's source code
base, we credit the testinony of DLL's expert Susan Spi el nan.
Spielman is an expert in software devel opnent and the revi ew of
software code, especially code witten in Java | anguage such as
t he Beacon source code. She was retained by DLL to review the
Beacon source code when it was licensed fromThird Pillar and has
continued to work for them exam ning the code throughout this
l[itigation. Although DLL was not given access to the renedi ated
source code, Spielman m m cked their renedi ati on process and was
able to recreate a reasonably accurate nodel.

Third Pillar provided a list of all source code |ines
del eted fromthe source code, and Spi el man del eted those
identical lines fromthe nost recent version of the source code
that DLL could access. It was Spielman's unrebutted testinony
that the twel ve use cases were being used in the renediated
source code in their totality, in the sane order and conbi nation
as in the witten use case form In fact, both Pankaj Chowdhry,
Third Pillar President, and Robert DeCi cco, Third Pillar's expert
in conputer forensics, stated that Third Pillar did not, in fact,
attenpt to identify or renove the material generated from or
incorporated in the twelve DLL-owned trade secret use cases.
Instead, they testified that Third Pillar attenpted to map each

line of source code to one of the forty-one Third Pillar owned
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use cases. |If that source code could be connected with any
portion of a use case belonging to Third Pillar, it was retained
exactly as it had been previously witten. |If it could not be
traced back to any Third Pillar-owned use case, it was nodified
or deleted. Therefore, any individual elenments that were present
in both DLL-owned trade secret use cases and Third-Pill ar-owned
use cases were retained by third Pillar.

Spielman testified that the Beacon source code is an
"object oriented architecture,” which neans that the |ines of
source code are not witten in a procedural, step-by-step manner.
The lines of source code can generally be classified as having
the function of either user interface, business |logic, or data
nodel s. User interfaces describe the screens that allow a Third
Pillar customer to interact with the software. Business |ogics
describe the order in which operations would be perforned.
Finally, data nodels describe the underlying formulas in which
data are mani pul ated to achieve a certain outcone. Although
Third Pillar had renoved the majority of the user interfaces, it

has retained the vast mpjority of the business |logics and all of

the data nodels. Custoners can no |onger "see" the particul ar
screens, but all of the underlying trade secret business
processes found in the twelve DLL-owned use cases still nmade up
the software's functions and results. That is, the vast majority
of the content contained in the English-Ianguage DLL-owned

conbi nation trade secret use cases remains encapsulated in the

source code being currently provided to Third Pillar's customners.
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The conbi nation trade secret business processes still drive
substantial portions of the |easing and | endi ng busi ness
decisions automated in the Third Pillar software.

We find Spielman to be a credible witness, as we did
i n past proceedings. Moreover, her testinony has not been
rebutted. Neither of Third Pillar's defense w tnesses stated
that the vast mpjority of the twelve DLL-owned trade secret use
cases were renoved fromThird Pillar's source code base. Pankaj
Chowdhry, the President of Third Pillar who oversaw the techni cal
aspects of the source code renedi ation, did not testify at the
hearing. Neither did any of the designations of Chowdhry's prior
deposition contradict Spielnman' s testinony.

Jon Orban, the CEO of Third Pillar, sinply testified
that he gave instructions that the court order was to be
i npl enented and all offending portions were to be renoved from
t he source code. However, O ban has no technical background and
cannot review the source hinself or testify to its contents with
any authority.

Robert DeCicco, a Third Pillar-retained expert in the
field of conmputer forensics who provided advice during Third
Pillar's code renedi ation process, testified that Third Pillar's
nmet hodol ogy for renoving the source code was a reasonabl e one.
However, he did not review the source code hinself nor could he
testify that the twelve DLL-owned trade secret use cases were not
present in the source code base. Wiether or not Third Pillar

acted reasonably or in good faith in its efforts to conply with
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this court's permanent injunction is not relevant. The test is
whether Third Pillar did in fact conply with the injunction. See
FTC v. Lane Labs-USA, Inc., 624 F.3d 575, 582 (3d Cr. 2010).

The majority of the twelve DLL-owned trade secret use cases
remain in Third Pillar's source code.

Third Pillar has argued that Spielnman's testinony is
unrel i abl e because she has not exam ned the actual renedi ated
source code base. W find these argunments unpersuasi ve.
Spi el man' s met hodol ogy of recreating and revi ewi ng the source
code is reliable and her testinony is credible. Third Pillar has
produced no evidence that rebuts Spielnman's testinony. W
further find that the testinmony of Third Pillar's w tnesses
butresses Spielman's testinony. Chowdhry at his deposition and
DeCicco at the hearing both testified that Third Pillar never
attenpted to ascertain how nuch of the twelve DLL-owned trade
secret use cases renmained in the source code after Third Pillar's
remedi ation efforts were conpl ete.

The crux of this matter is the presence of substanti al
portions of the DLL-owned trade secret use cases in Third Pillar
owned use cases in small, unconnected portions. In isolation,
these smal |, unconnected portions would not constitute a
violation of the court's permanent injunction. However, due to
the manner in which the source code was witten, retaining all of
these smal |, unconnected portions amounts to the retention of the
vast majority of the DLL-owned trade secret use cases in their

protected conbinations. The renoval of these substantial
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portions of the source code takes priority over Third Pillar's
co-equal ownership of the discrete pieces. Third Pillar's
retention of these portions of the source code constitutes a
clear violation of the court's pernmanent injunction. The fact
that Third Pillar never attenpted to ascertain how nuch of these
DLL- owned trade secret use cases remained in the renedi ated
source code bolsters this finding. Accordingly, we will grant
DLL's notion for contenpt.

DLL has requested that Third Pillar be ordered to pay
its reasonabl e attorneys' fees and costs, including expert fees
and costs, associated with its filing of the notion for contenpt.
DLL has al so requested that, upon conpletion of conpliance with
t he permanent injunction, Third Pillar be required to provide to
DLL a detailed renedi ati on plan expl ai ning and identifying the
steps it took. Finally, DLL has requested that its software
expert, Susan Spielmn, be permtted to inspect the renedi ated
source code after Third Pillar certifies its conpliance to the
court. W believe that these requests are reasonable and w ||

i npose them as sanctions against Third Pillar for contenpt.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DE LAGE LANDEN OPERATI ONAL

SERVI CES, LLC : Cl VIL ACTI ON
. )
TH RD PI LLAR SYSTEMS, | NC. : NO. 09-2439
ORDER

AND NOW this 26th day of January, 2011, for the
reasons set forth in the acconpanyi ng Menorandum i ncl udi ng
Fi ndi ngs of Fact and Conclusions of Law, it is hereby ORDERED
t hat :

(1) the notion of plaintiff De Lage Landen Qperati onal
Services, LLC ("De Lage Landen") for contenpt sanctions agai nst
defendant Third Pillar Systems, Inc. ("Third Pillar") for
vi ol ation of the permanent injunction (Doc. No. 141) is GRANTED

(2) Third Pillar shall pay to De Lage Landen its
reasonabl e fees and costs, including expert fees, associated with
the filing of its notion for contenpt. Wthin twenty days of
this order, De Lage Landen shall file and serve a bill of costs
with an explanation and with reasonable detail. Third Pillar
shall file and serve any response within fourteen days, and De
Lage Landen shall file and serve any reply within ten days after

service of Third Pillar's response;



(3) Third Pillar shall certify to the court within
thirty days of this Order its conpliance with the March 5, 2010
Per manent | njunction; and

(4) wthin ten days of its certification of conpliance
with this court's March 5, 2010 Pernmanent | njunction,
Third Pillar shall provide to De Lage Landen its detailed
remedi ati on plan explaining and identifying the steps it has
taken and shall make available to De Lage Landen's expert Susan
Spi el man the renedi ated software code for inspection at Third
Pillar's expense.

BY THE COURT:

[s/ Harvey Bartle 11

C. J.



